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LAW DOESN'T GUARANTEE EQUAL OUTCOMES, ONLY EQUAL OPPORTUNITY 

FORUM COLUMN
By Donald J. Kochan 

Equality - it is a concept canvassing the streets, airwaves, schools, restaurants, pubs and homes today throughout California and around the country. Equality, in a legal sense, means that no person or class receives privileges or punishments in any discriminatory sense. It is a pipe dream to believe that the law will avoid the seduction to satisfy particular political interests, but it must do so to avoid that seduction if what I will call the "Equality Principle" is to prevail. Principle should supersede special interests. 

From Reconstruction to the women's suffrage movement, to the civil rights movement, to unfortunately ongoing debates, we have yet to truly define equality before the law. Has the law reached a "post-discriminatory" ethic? Certainly not. Preferences and privileges abound, all battling with the Equality Principle. 

The 14th Amendment to the U.S. Constitution embodies this fundamental Equality Principle. In part, it states that "No State shall make or enforce any law which shall abridge the privileges and immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property without due process of law; nor deny to any person within its jurisdiction the equal protection of the law." In particular, the Privileges and Immunities Clause receives short shrift in contemporary debates. 

Once a state begins to grant privileges and immunities to only certain classes, equality blurs and society becomes mired in factional conflicts. On several issues, we see that today. That is not to say that states should give privileges or immunities at all, but once they do - once they walk down that road - it must open the privileges and immunities on a non-discriminatory basis. There are far too many "privileges" granted by government, but once they are created, then it should be an open door for all people. The Equality Principle demands it. Grant nothing if you will, but once you grant some make that privilege equally available. 

This concept of equality extends beyond race, sexual orientation, gender and other hot topics. It should extend to our treatment of the wealthy versus the poor, the healthy versus the diseased, the educated versus the uneducated, and the sophisticated versus the socially inept. 

Those in favor of the Equality Principle should wish to give it comprehensive breadth in the application of all laws and policies. Differential treatment through progressive taxation is differential treatment and therefore violates the Equality Principle. Differential treatment in state-recognized marriage is the same. We seldom see alliances between the two philosophical camps. But a principled stance requires such a consistent approach. 

Obviously such a broad interpretation of the Equality Principle is unrealistic. But there are places we can start, and those places lie in the current debates. Along the way, people may question whether there is a distinction between equal economic treatment and equal "civil" treatment, and whether or not they are truly distinct. That distinction is, at least, worthy of discussion. Each equality issue is important and not necessarily different. 

It is not that everyone is entitled to an equal outcome. That is not what equality means in law. But, law and policy should protect the Equality Principle to provide an equal chance, an equal opportunity, to access privileges and immunities, and non-discriminatory treatment. 

It is social engineering to create labels and classes, with the imprimatur of law, to give privileges or immunities to some and deny them to others. 

Equality in law should mean the equality of chance and opportunity yet not necessarily an equality in outcome. We need not spread the wealth to achieve equality in our legal system, but we must spread the equality of treatment if equality is to mean anything at all. 
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